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Key Statutes:

1. The Human Rights Code (the “Code”), with reference to the 

Constitution Act and the Charter of Rights and Freedoms

2. The Education Act 

3. Bill 86, An Act to enact two new Acts and to amend various Acts to 

combat Islamophobia and hatred

Legislative Framework



The Code – Areas of Application 

Section 1 of the Code: Services (Students)

Every person has a right to equal treatment with respect to services, goods and facilities, 

without discrimination because of race, ancestry, place of origin, colour, ethnic origin, 

citizenship, creed, sex, sexual orientation, gender identity, gender expression, age, marital 

status, family status or disability.
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The Code – Areas of Application 

Section 5 of the Code: Employment (Board employees) 

5 (1) Every person has a right to equal treatment with respect to employment without discrimination 

because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexual 

orientation, gender identity, gender expression, age, record of offences, marital status, family status 

or disability. 

(2) Every person who is an employee has a right to freedom from harassment in the workplace by the 

employer or agent of the employer or by another employee because of race, ancestry, place of origin, 

colour, ethnic origin, citizenship, creed, sexual orientation, gender identity, gender expression, age, 

record of offences, marital status, family status or disability.
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Forms of Discrimination

Overt discrimination – specifically excluding a person or denying a person benefits because of a 

protected characteristic

Subtle discrimination – not obvious initially, but when viewed as part of a larger picture, may 

lead to an inference of discrimination

Adverse Effect Discrimination – a seemingly neutral policy, standard or practice that has an 

adverse effect on people with a protected characteristic
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The Duty to Accommodate

• When a student or employee is adversely affected by a requirement, rule or 

standard because of a protected ground, board must provide reasonable 

accommodation to the point of undue hardship.

The Duty to Investigate

• When an employee makes a complaint of workplace harassment the 

employer’s obligation is to act reasonably (not perfectly) in discharging its 

duty to investigate a complaint of workplace harassment. 
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Are Political Beliefs Protected Under the Code?

• No, this is not an enumerated ground 

• This question became particularly relevant during the pandemic (i.e., with 

respect to the enforcement of masking mandates in schools)
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General Principles for Remedies Awarded by the Tribunal

• The Tribunal can order monetary and other remedies

• The purpose of compensation under the Code is restorative, not punitive

• The Tribunal will restore an individual to the position they would have been in had the 

discriminatory act not occurred (e.g. reinstatement with backpay)

• The Tribunal also compensates applicants for “injury to dignity, feelings and self-respect” if 

discrimination is found

• There is no ceiling on the amount of compensation that can be awarded by the Tribunal 
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Additional Considerations for Catholic School Boards 

• Section 19 of the Code: confirms the province cannot effect the special rights that Catholic 

school boards have under the Constitution and the Education Act, mostly as it relates to their 

existence and their funding

• Section 24 of the Code: Catholic school boards can preferentially hire Catholic employees if 

the qualification is a bona fide occupational requirement, given the nature of the position 

and the purpose of the school
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Additional Considerations for Catholic School Boards 

• Section 93(1) of the Constitution Act: protects the rights of Catholic schools as of 

Confederation; interpreted to give Catholic schools a constitutionally protected right to 

preferentially hire teachers based on their religion

• Section 15 of the Charter: “Every individual is equal before and under the law and has the 

right to the equal protection and equal benefit of the law without discrimination and, in 

particular, without discrimination based on race, national or ethnic origin, colour, religion, 

sex, age or mental or physical disability.”
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The Education Act 

• Contains a number of provisions consistent with the Code. For example: 

• Subsection 300.0.1 states that the purpose of PART XIII: BEHAVIOUR, DISCIPLINE AND 

SAFETY is as follows: 

1.  To create schools in Ontario that are safe, inclusive and accepting of all pupils.

2.  To encourage a positive school climate and prevent inappropriate behaviour, 

including bullying, sexual assault, gender-based violence and incidents based on 

homophobia, transphobia or biphobia.

[…]

6.  To provide pupils with a safe learning environment. 
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The Education Act

• Subsection 303.1(1) states: 

303.1 (1) Every board shall support pupils who want to establish and lead activities and organizations 

that promote a safe and inclusive learning environment, the acceptance of and respect for others and 

the creation of a positive school climate, including,

(a)  activities or organizations that promote gender equity;

(b)  activities or organizations that promote anti-racism;

(c)  activities or organizations that promote the awareness and understanding of, and respect for, 

persons with disabilities; or

(d)  activities or organizations that promote the awareness and understanding of, and respect for, 

people of all sexual orientations and gender identities, including organizations with the name 

gay-straight alliance or another name.  
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The Education Act

• Regulation 181/98 “Identification and Placement of Exceptional Pupils”

• Prescribes process for identifying and accommodating 

exceptional pupils

• Boards often do not follow this process

• Provides for development of IEPs

• Right of appeal to Special Education Appeal Board and Ontario 

Special Education Tribunal
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The Code and the Education Act 

• There are situations in which both Acts may be applicable. For example, where: 

• A student requests an accommodation on a Code-based ground (i.e., 

disability); 

• It is alleged that a student has targeted another student for harassment, 

bullying, or discrimination per section 300 of the Education Act, and the guilty 

student’s actions were caused in part by a disability requiring accommodation; 

and 

• A student alleges that they have been the subject of harassment or 

discrimination on the basis of one or more Code-protected grounds. 
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Potential Legislative Amendments

• On February 23, 2022, Bill 86, An Act to enact two new Acts and to amend various Acts to 

combat Islamophobia and hatred, was carried at first reading. If enacted, Bill 86 would: 

• Extend the time period for bringing a complaint under the Code from one year to five years; and

• Amend the Education Act to require the Minister for Education to develop and maintain a 

provincial anti-racism and anti-Islamophobia strategy for schools. Each school board would be 

required to: 

• have a process by which students, teachers, education workers, staff, and family members 

could make complaints of discrimination, racism, or bigotry; and

• Provide anti-racism training to its members and ensure each member completes the 

training. 

Legislative Framework



Policy and Program Memoranda (PPMs)



Relevant PPMs

• Boards should be familiar with all PPMs and many of them touch upon equity and diversity 

issues

• e.g.

• PPM 119 re: Equity and diversity policies 

• PPM 161 re: Accommodation policies and programs for certain defined disabilities 

• PPM 145 re: Progressive discipline policies

Policy and Program Memoranda (PPMs)



Equity and Diversity Policies 

• PPM 119 requires boards to develop and implement an equity and inclusion policy

• Must be comprehensive and cover the prohibited grounds of discrimination set out in 

the Code . 

• Importantly, PPM 119 expressly recognizes that “such factors as race, sexual 

orientation, physical or mental disability, gender, and class can intersect to create 

additional barriers for some students” and invites Boards to address issues resulting 

from the “intersection of the dimensions of diversity that can also act as a systemic 

barrier to student learning” in their policies. 

Policy and Program Memoranda (PPMs)



Accommodation Policies

• There are a number of PPMs relating to a request for accommodation for a disability 

• PPM 161 deals with the development and maintenance of a policy to support students who 

have asthma, diabetes, and/or epilepsy, and/or are at risk for anaphylaxis

• PPM 163 deals with service animals in schools

• Boards are required to implement policies consistent with the minimum requirements 

outlined in the PPMs 

• Must include: training requirements, making the policies available to the public, and working 

with other parties in the community who are in direct contact with students to create 

accommodation plan
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Progressive Discipline Policies 

• PPM 145 requires the implementation of policies that are consistent with both the minimum 

requirements in the PPM and subsection 302(2) of the Education Act. 

• Diversity and inclusion requirements outlined in PPM 145 include: 

• The adoption a policy of progressive discipline, and to implement it in a way that will 

promote a school climate that is “safe, inclusive, and accepting for all students” to 

address: 

“such issues as racism, intolerance based on religion or disability, bullying, 

homophobia, and gender-based violence.” 

• Any information in a student's Individual Education Plan (IEP) must be considered when 

determining interventions, supports, and consequences for students with special 

education needs

Policy and Program Memoranda (PPMs)



Progressive Discipline Policies

PPM 145:

• Principals must suspend a student, and consider referring that student for 

expulsion, for misconduct under s. 306(1) of the Education Act, including bullying 

that is motivated by bias, prejudice, or hate based on race, national or ethnic 

origin, language, colour, religion, sex, age, mental or physical disability, sexual 

orientation, gender identity, gender expression, or any other similar factor (e.g. 

socio-economic status, appearance).

• School boards must conduct anonymous and voluntary school climate surveys of 

students, staff, and parents at least once every two years.

• Surveys must include questions on bullying/harassment related to sexual orientation, 

gender identity, and gender expression, as well as questions on sexual harassment.

Policy and Program Memoranda (PPMs)



Case Studies 



Scenario #1

• A high school has a group of students that works to promote respect for people of 

all sexual orientations and gender identities. This group asks the school board to 

recognize international Pride month. The students have asked the board to make a 

number of symbolic gestures, including raising the Pride flag outside the school 

during that month. There are a number of parents that believe this type of 

messaging is inappropriate at Catholic schools and, particularly, inconsistent with 

their religious beliefs that they are instilling in their children. The board must 

determine whether to recognize Pride month. What are some important 

considerations for the board in making its decision?

Case Studies



Case Law

• There are a number of Tribunal decisions from Ontario and BC in which a Mayor 

refused to proclaim a certain day or week as Pride Day or Pride Week when 

requested by their citizens (see: Okanagan Rainbow Coalition v. Kelowna (City) 

2000 BCHRT 21,  Oliver v Hamilton (City) (No. 2), 1995 CanLII 18157 (ON HRT), and 

Hudler v London (City), 1997 CanLII 24809 (ON HRT ))

• In each of these cases, the Tribunal recognized that, where an organization is 

providing services under the Code, its refusal to acknowledge days celebrating and 

recognizing individuals from protected groups (in these cases, members of the 

LGBTQ+ community) constituted discrimination

Case Studies



Case Law 

• Importantly, the Tribunal has never dealt with this issue in the context of schools or, 

particularly, Catholic schools

• The Ontario Human Rights Commission sent a letter to at least one Catholic school 

board urging it to reconsider its decision not to fly the Pride flag 

Takeaway Points: Given the state of the law, if the board is resistant to recognizing a 

date that is significant for members of certain protected groups on the basis that it 

would be inconsistent with the fundamental tenets of Catholicism, the board should 

seek legal advice before any decision is made or communicated. 
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Scenario #2

• The School Board wishes to hire an employee to assist the Board in meeting its 

equity and diversity obligations under the Code, the Education Act, and the various 

applicable PPMs. The Board wants to ensure that the successful candidate is 

dedicated to the goals and objectives of Catholic education, which includes 

promoting Gospel values. What should the Board consider when it prepares and 

circulates the job application and in its hiring decisions?
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Case Law 
• In Dodds v. Halton District Catholic School Board, 2019 HRTO 1250, the Applicant applied for a non-

teaching position. The job description stated that “candidates are to be dedicated to the goals and 

objectives of Catholic education, which encompasses supporting the worth and dignity of every person, 

promoting Gospel Values, social justice, environmental responsibility, human solidarity and the common 

good with a commitment to equity of outcomes at all levels of the organization.” This was the only 

reference to Catholicism in the job description. 

• The Applicant disclosed he was not a practising Catholic and did not get the job. He then commenced an 

Application against the school board for discrimination on the basis of creed/religion. 

How do you think the Tribunal decided in the case?
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Case Law 

The Tribunal found that: 

• “being dedicated to the goals and objectives of Catholic education is not 

tantamount to being Catholic or a practicing Catholic and that being of that creed 

was not a requirement of the position.” However, the Tribunal confirmed that, had 

creed been a requirement, whether the board was in violation of the Code would 

come down to whether the religious qualification is reasonable and bona fide, 

given the nature of the employment and, specifically, whether the test under 

section 24 of the Code had been satisfied. 

Case Studies 



Case Law 

• Section 24 requires the Board to show that the Catholicism requirement is a bona fide 

occupational requirement (BFOR): 

• Imposed honestly, in good faith, and in the sincerely held belief that 

such limitation is necessary to adequately perform the work involved, 

and not for ulterior reasons that contravene the purpose of the Code 

(the subjective test).

• Objectively related to the performance of the employment concerned, in 

that it is reasonably necessary to assure the effective performance of 

the job and to accomplish its purpose or goal i.e. can’t accommodate 

without undue hardship (the objective test) .
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Takeaway Point:

• Where a prospective employee is not applying to become a teacher, 

the Board must ensure the Catholicism requirement is a bona fide

occupational requirement before advertising the same in its job 

advertisements and making hiring decisions with respect to the 

same. 
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Scenario #3

• The Board is required to make a number of budget cuts. The Board has to decide 

whether it will cut programming that assists only a very few number of students 

with a particular learning disability or whether it should cut an after school program 

that is open to and benefits all students. There is a nearby private school that the 

children with disabilities could attend if the Board cuts their programming. The 

Board is trying to determine which program to cut. What should the Board consider 

when making its decision? 

Case Studies



Case Law 

• In Moore v. British Columbia (Education), 2012 SCC 61, a student suffered from severe 

dyslexia for which he received special education at his public school.  In Grade 2, a 

psychologist employed by the school district recommended that since he could not get the 

remedial help he needed at his school, he should attend the local Diagnostic Centre to 

receive the necessary remediation. This was the only program the board had available which 

would have addressed the specific disability needs of the student. When the Diagnostic 

Centre was closed by the school district, the student transferred to a private school to get the 

instruction he needed. The question was whether the student was denied meaningful access 

to the general education available to all children in British Columbia because of his 

disability. 

How do you think the Court decided this case?

Case Studies



Case Law

• The Supreme Court: 

• recognized that it would be difficult for administrators to implement education 

policy in the face of severe fiscal limitations. However, it went on to say that 

accommodation is not a question of “mere efficiency”, since “[i]t will always seem 

demonstrably cheaper to maintain the status quo and not eliminate a 

discriminatory barrier”. Cuts were disproportionably made to special needs 

programs, while discretionary programs were maintained. 

• Found that the District undertook no assessment, financial or otherwise, as to 

whether there were alternatives available to accommodate special needs 

students if the Diagnostic Centre were closed. The District failed to 

accommodate the students up to the point of undue hardship. 
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Takeaway Points: 

• Reimbursement of tuition at a private residential school is a possible remedy for a 

failure of a school board to provide the appropriate supports, short of undue 

hardship, so that a student can obtain a meaningful education. 

• Such a remedy will only be awarded where the student can first establish the 

school board did not provide them with the supports they needed to obtain a 

meaningful education along with their peers, and where the school board was 

unable to establish that such supports could not have been provided short of 

undue hardship. 
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Scenario #4

• A student who with a disability is struggling to attend school. The parent of the student asks 

for a number of accommodations that the Board could not provide, like attending at the 

home of the student to encourage attendance. The parent suggests that the student might be 

much better served at a private school, and the Board employee responsible for assisting 

with the development of an accommodation plan agrees that this would be appropriate. No 

other accommodation options are explored by the Board employee. The parent asks that the 

Board employee to write a letter recommending the child for acceptance at the private 

school. What are some things the Board employee should consider or do before signing the 

letter to assist with the transfer of the student to a private school?

Case Studies



Case Law

• In L.B. v. Toronto District School Board, 2015 HRTO 1622, a student (L.B.) with ADHD and a Generalized 

Anxiety Disorder, which caused significant attendance issues. The Board was aware he needed 

accommodations, but he was never seen by a board social worker, attendance counsellor, or 

psychologist. 

• The student’s parent (S.B.) asked if the school could complete a recommendation form for L.B.’s

admission to a private school focusing on hockey. The school’s guidance counsellor completed the 

requisite form and suggested no other alternative placements or programming.

• L.B. later commenced a human rights application alleging that the Board failed to accommodate him up 

to the point of undue hardship and claimed the cost of tuition at the private school. 

How do you think this case was decided? 
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Case Law 

The Tribunal found: 

• The Board failed to accommodate the student up to the point of undue hardship. There were 

potential accommodations that would have benefitted L.B. had they been offered and 

provided, which would have allowed him to stay in the public educational system. 

• However, the elite sports academy/residential school placement was not the only

appropriate accommodation for L.B. outside of what could have been provided by the Board. 

Further, S.B. ought to have inquired whether the necessary accommodations could be 

provided at a future date instead of pursuing her preferred (but not medically necessary) 

alternative. Therefore, the Board was not required to pay tuition costs. 
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Takeaways: 

• Education providers have a duty to accommodate students with disabilities up to 

the point of undue hardship.

• If an accommodation is not within the power of the Board to give, (such as the 

development of a residential school with a focus on elite sports as was the case 

here) the Board has no statutory obligation to provide the same. 
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Scenario #5

A racialized student with a behavioural and learning disability has a history of 

disrupting the classroom, including flipping desks, throwing books, and punching 

other students. Recently, the student shouted in the classroom that he wants 

everyone to die and had a violent outburst. The student has made several claims 

that his teachers discriminate against him and treat him differently than other 

students. Other parents have expressed concerns for their children’s safety at 

school. The school administrators have followed the student’s IEP and have offered 

other solutions like assigning a behavioural specialist to the student. How should 

the school approach this situation? What factors should the school consider? 

What, if any, discipline should be given?
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Case Law

• In C.M. vs. Toronto District School Board, 2012 HRTO 1853, the Applicant 

identified as Canadian Black male and was diagnosed with ADD and ODD with 

special learning needs. 

• The Applicant alleged, inter alia, that the suspensions he received between grades 

5 and 8 at various schools were deliberate punishment for behaviours that he did 

not do or which he had no control and were based on a pattern of discrimination 

based on race and disability.

• Tribunal held the disciplinary provisions of the Education Act apply to all pupils, 

including those with disabilities.

Case Studies



Case Law Cont’d

• Quoting Schafer v Toronto District School Board, 2010 HRTO 403, the Tribunal 

explained it is not the role of the Tribunal to determine whether a school board 

followed the IPRC or prepared an IEP as long as the substantive accommodations 

are generally implemented that met the child’s needs.

• The evidence showed that each school tried to work with the student to provide 

accommodations and implemented creative strategies.

• The schools considered all mitigating factors, including the student’s disability, in 

determining the appropriate tool for discipline and had credible, rational and non-

discriminatory explanations for their decisions.
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Case Law

• In L.K. v Upper Grand District Board (EA 311.7), 2019 CFSRB 2, a grade 2 student 

who was identified as Communication-Autism was expelled.

• The parties’ request to consolidate the appeal to the CFSRB regarding the 

expulsion and the HRTO application regarding the School Board’s alleged failure to 

accommodate was denied as the issues and jurisdiction to award remedies at the 

CFSRB and the HRTO were distinct.

• Student refused to attend class, kicked and threw things, yelled obscenities and 

threatened to kill staff, eloped from school, hit and punched staff, and attempted 

to push another student down the stairs. The school had to lock down on one 

occasion.
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Case Law Cont’d

• The student was found to have committed physical assault under section 310(1)(3) 

of the Education Act.

• The student did not have ability to control their behaviour or to understand the 

consequences of their behaviour. However, there was a serious risk that harm 

would continue and such risk was unacceptable.

• To find otherwise would impede the School Board from fulfilling its “duties and 

responsibilities under the [Education] Act to maintain order and discipline, and to 

ensure that the school was kept safe and secure for all its students”.
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Takeaways:

• All students, including exceptional pupils, are subject to the discipline and 

expulsion provisions of the Education Act.

• Education providers are able to suspend and otherwise discipline a student but 

must first consider all mitigating factors.

• Consider creative strategies to accommodate the student’s needs.

• Document all actions taken and considered with respect to managing the student’s 

behaviour.
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Questions?


