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Mission Statement

Inspired by the Gospel, the Ontario Catholic School
Trustees’ Association provides the provincial voice,
leadership and service for elected Catholic school
trustees to promote and protect publicly funded
Catholic education in Ontario.

Vision Statement

Ontario is enriched by a publicly funded Catholic
education system, governed by locally elected
Catholic school trustees who serve with faith,
commitment and compassion.




Introduction

The Ontario Catholic School Trustees” Association (OCSTA) was founded in 1930. It
represents 237 elected Catholic trustees who collectively represent 29 English-language
Catholic district school boards. Together, these school boards educate approximately
545,000 students in over 1,500 schools from junior kindergarten to grade 12 and adults in
continuing education programs province-wide.

Inspired by the Gospel, the Mission of the Ontario Catholic School Trustees’ Association is
to provide leadership, service and a provincial voice for Catholic school boards in promoting
and protecting Catholic education.

Background on Bill 108 Impacting School Boards in Ontario

Schedule 4 of the Bill proposes several amendments to the Education Act related to education
development charges (EDCs). This follows the government’s consultation on housing strategy
and the review of the EDC policy framework led by the Ministry of Education.

Key proposed amendments to the Education Act in Bill 108 that impact EDCs include the
following:

e Section 195 of the Education Act is changed to require a school board to give notice to
the Minister if it plans to acquire or expropriate land and to allow the Minister to reject
the board’s plans;

e Amendments are made with respect to education development charges (EDCs). Section
257.53.1 is added to the Act to provide for alternative projects that, if requested by a
board and approved by the Minister, would allow the allocation of revenue from
education development charge by-laws for projects that would address the needs of the
board for pupil accommodation and would reduce the cost of acquiring land;

e Section 257.53.2 is added to the Act to provide for localized education development
agreements that, if entered into between a board and an owner of land, would allow the
owner to provide a lease, real property or other prescribed benefit to be used by the board
to provide pupil accommodation in exchange for the board agreeing not to impose
education development charges against the land;

e Section 257.101 permits the Minister to make regulations governing any terms,
conditions and limitations that may be imposed on the allocation of revenue raised by
EDCs towards an alternative project or that must be included in a localized education
development agreement.

Context Setting: Education Development Charges and School Capital Planning

The siting and development of schools is crucial to the long-term success of local communities.
They are learning centres for students and serve a variety of community purposes, including
sports and recreation facilities. Throughout the province, Catholic schools serve as centres of
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faith formation, excellence in academic and co-curricular achievement and hubs for community
use. The siting of schools is an important denominational right of Catholic boards.

School capital projects are funded by the province through a specific ministry approval process
and capital grants. Land acquisition costs are not funded through the same process. Boards that
are undergoing residential growth in their jurisdictions and requiring new schools to be built rely
largely on funds generated by Education Development Charges (EDC) for land acquisition.

An EDC is a development charge which may be levied by a board on residential, industrial,
commercial or institutional development pursuant to Division E of Part IX of the Education Act.
EDCs are imposed under a by-law respecting growth-related net education land costs incurred or
proposed by a board. A board qualifies to levy EDCs only when its average projected enrollment
over a five year period exceeds permanent capacity in either its primary or secondary schools, or
the entire board jurisdiction. The regulatory framework for EDCs pursuant to Part IX, Division E
of the Education Act includes Ontario Regulation 20/98 and Ontario Regulation 193/10, various
Ministry of Education guidelines/directives, internal board policies and student accommodation
planning initiatives.

In an effort to ensure appropriate planning for the construction of new schools, boards develop
long-term student accommodation plans in concert with the ministry and local municipalities.
These plans consider where to develop new schools, and over time, where existing schools may
need to close. The process of site selection for new schools is complex and boards often enter
into preliminary agreements with developers to buy a school site in areas where residential
housing development is planned. However, the process is risky since it takes several years to
determine, with reasonable certainty, the potential student population that may be needed in a
given area of the new housing development.

In 2018, the Ministry of Education introduced a number of changes to the regulatory framework
impacting EDCs. First, the Ministry of Education stopped approving background studies
required for the approval of EDC bylaws. This resulted in EDC bylaws lapsing and a loss of
EDC revenue for those boards. Certain EDC eligible boards lost millions of dollars in EDC
funds during the period when developers were not required to pay any EDCs after they were
issued building permits, during the period of the lapsed EDC by-laws.

Second, the Ministry imposed temporary caps on the rates of EDCs as well as a conditional
approval of those lapsed EDC bylaws and a policy review process to examine EDCs and reform
this regulatory structure. On March 29, 2019 the Ministry of Education made further
amendments to O. Reg. 20/98 to replace the current cap on EDC rates with a restricted and
phased-in approach to rate increases. The changes to this regulation also included limiting
boards’ ability to change parts of their EDC bylaws and limiting new boards from becoming
eligible to pass EDC bylaws. This regulatory change has put school boards into a position where
school boards are unable to fund even existing acquisitions with their EDC accounts requiring
additional borrowing. It is unlikely that the proposed amendments in Bill 108 will make up for
this shortfall.

In addition, O. Reg 193/10 was changed directing proceeds from the sale of any land that
purchased using EDC funds back into school board EDC accounts. The ministry further
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instructed boards to consult with local municipalities prior to purchasing land and finalizing
plans regarding future school investments.!

Impacts on School Board Capital Planning

These regulatory changes had the effect of delaying needed school site acquisitions and related
capital expansion for many school boards with existing EDC bylaws. These regulatory shifts also
negatively impacted the financial arrangements many boards had in place to support their
projects for site acquisition. Further, the changes reduced the flexibility boards had in modifying
their EDC bylaws to meet their needs while also restricting other boards from becoming eligible
to develop EDC bylaws and thus potentially access EDC charges for school site acquisition.

OCSTA’s Concerns Regarding Bill 108

OCSTA has several concerns with Bill 108 in respect of the proposed changes to EDCs. First,
the proposed amendments do not address the regulatory challenges facing boards in respect of
the current cap on EDC rates that boards are allowed to charge developers. With the substantial
increase in property values in many parts of the province, but particularly so in Toronto, the
GTA and throughout most of southern Ontario, the restrictions on EDC rates will not be
adequate to cover costs for land acquisition.

Second, the amendments do not address the financial deficits boards now face in their EDC
accounts as a result of the regulatory changes made during 2018. In some cases, these deficits
have imposed costly delays on key capital projects.

Third, and specifically regarding the proposed amendments to subsection 195 (1) of the
Education Act that would provide the Minister of Education new powers to reject land
acquisition sites by boards, OCSTA believes this undermines a board’s capacity to make local
decisions affecting student accommodation options. In addition, boards may already have
agreements in place that may have been made during early planning stages of site acquisition.
This new ministerial power will lead to time delays in the site acquisition and thus increase costs
associated with land acquisition. The increased regulatory steps will make it more difficult for
school boards to negotiate and close on new school sites. In the case of land expropriation,
school boards may be subject to delay damages or higher interest charges if the process is unduly
delayed leading to higher costs for site acquisition.

It is not clear what the legislative intent is here, nor the underlying motivation for this increase in
ministerial oversight. It seems to simply add a new layer of approvals.

It is also not clear why the Minister requires additional powers over boards’ site acquisitions.
Subsection 10 of O. Regulation 20/98 (amended) spells out the conditions that must be met in
order for a board to pass an EDC by-law. The Minister must already approve a board’s estimates
of the total number of new students using the estimated number of new dwelling units and the
estimated average number of new students generated by each dwelling unit and (subtracting from

! See B-Memo 2019: B11, March 29, Ministry of Education, “Interim Changes to Education Development Charges
(EDC)”.

A Submission to the Standing Committee on Justice Policy
Regarding Bill 108: More Homes, More Choice Act (May 31, 2019) Page 3



that number) the number of existing school student spaces that the board could reasonably be
used to accommodate those new students.? The Minister already has the power to review the
pupil estimates that are used to calculate the charge in the Background Study.

OCSTA believes boards require the autonomy and flexibility to make capital plans that reflect
their local circumstances and needs without increasing the regulatory burden related to EDCs.

On the positive side, OCSTA welcomes the proposed amendments to section 257.53 regarding
alternative projects that appear to give boards the flexibility to use EDC funds for addressing the
need for student accommodation without land acquisition. This could be used for smaller scale
construction projects on existing board property for example.

However, the existing statutory framework prohibits school boards from spending EDCs on most
capital costs even when those expenditures would reduce overall land acquisition costs. School
boards can only spend EDCs on land acquisition and ancillary costs. Section 257.53(3) of the
Education Act expressly prohibits school boards from allocating EDC funds to “any building to
be used to provide pupil accommodation”.

An Alternative Project that could conceivably reduce land costs would be to permit school
boards to allocate EDC funds to certain types of capital building costs. Examples of capital costs
that could reduce education land costs may include:

e Allocating funds to increased building density that would reduce site area
(adding a third storey to new school sites and reducing overall site area below
existing standards);

e Structured parking to reduce land area requirements for surface parking;

e Community access improvements (such as pedestrian bridge over a major
arterial road that would increase the catchment area of an existing school
site); and

e Purchase of a strata interest in a larger development.

In respect of the proposed amendments in subsection 257.53.2 - localized education development
agreements, it is not clear if these sorts of agreements would preclude at future dates, a board
imposing an EDC on land that may be subject to EDCs. In addition, it not clear how such
agreements would potentially restrict a boards use of the land or other “prescribed benefits” in its
efforts to accommodate students. For example, a board could enter into a lease agreement with a
land owner for use of an existing facility for student accommodation. But over time the board
determines that portable classrooms are required due to increased enrollment. However, the lease
agreement may impose restrictions and conditions on the use of land that may preclude
portables, thus restricting how a board functions to accommodate its students.

2 Subsection 7 paragraph 3 O. Reg. 20/98
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Summary

OCSTA does not believe that the Minister requires new powers to impose further regulatory
burdens on boards as part of the EDC site approvals regime. This will only lead to more
uncertainty over student accommodation planning. In addition, OCSTA believes that the
ministry needs to address existing issues in respect of EDC rate caps to allow boards, in
expensive land jurisdictions, to determine EDC rates that enable them to purchase land as part of
their student accommodation planning initiatives. If Ministerial oversight is maintained in the
legislation, OCSTA believes that timelines should be imposed in order to provide certainty as to
when the Minister will make a decision in exercising its discretionary powers.

OCSTA Leqgislative Recommendations

Based on the concerns described above, OCSTA respectfully proposes the following
recommendations to Bill 108 Schedule 4:

e Remove the Minister’s power to reject/approve a boards proposed land acquisition or
expropriation as described in the proposed Amendment 1 to subsection 195 (1);

e Amend the proposed changes to section 257.53 (3) to ensure building costs used for pupil

accommodation are excluded from the definition of education land costs for approved
alternative projects;

e Clarify the language and criteria for the approval of “alternative projects” and the use of
EDC funds as outlined in Amendment 2 to subsection 257.53; and

e Specify a time period regarding Localized Education Services Agreements in Section
257.53.2., and the conditions or restrictions they impose on boards.

Alternative Legislative and Regulatory Recommendations

In the event these amendments do not satisfy the objectives of the government, please consider
the following alternative recommendations to the proposed changes the EDC framework
described in Schedule 4. Many of these proposed solutions would be the subject of regulations
under the amendments being proposed to the Education Act.

New Requirement to seek Minister’s Approval regarding site acquisition:
Timeframe for Ministerial Decision Making

Section (1.1) Notice to intent to acquire and section (1.2) Minister’s response indicate the
Minister shall inform boards of his or her decision to proceed or not within a time frame
prescribed in the regulation (section 1.4). OCSTA believes that short time frames would mitigate
some of the negative financial impacts in delays.

Approval Process for site acquisition

The concern is that the Ministry has not made explicit what extent of oversight it seeks and what
other reporting requirements it may require as a result of the proposed legislative amendments.
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The Minister may require some sort of submission outlining the need to acquire land either
through a voluntary agreement or through expropriation. In some cases, however, the land to be
acquired is associated with a particular building project for which approval has already been
sought. Moreover, in developed areas it may be necessary for a school board to acquire land over
a long period of time in an area where there is need for more pupil spaces. If the land acquisition
submission is supported by an appraisal report and if there is an EDC in place where it can be
demonstrated that the acquisition is consistent with the EDC background study, then a simple
reference to both should be sufficient.

OCSTA believes the Ministry should limit (in regulation) the scope of its submission criteria to
ensure the land acquisition is consistent with the applicable EDC background study.

Alternative Projects:
Minister’s Approval Powers

Section 257.53.1 amendments suggest conditions for the approval of alternative projects. One
condition requires the EDC background study to predict what kind of alternative arrangements
may be approved by the Minister in the future. Whether or not that approval happens depends on
the future Minister’s discretion. This condition can make a significant difference in estimating
future land costs. That is, projects that have a presumptive ministerial approval may be
significantly less costly than those that do not have such approval.

OCSTA believes that a regulation should be developed that allows the Minister to approve an
alternative project that is consistent with proposed projects in the boards EDC background study.
This would reduce future costs while leaving some room for ministerial discretion.

Business Case for Alternative Projects

The amendments being proposed contemplate detailed submissions or business cases to be
brought forward by boards to the Minister for his or her approval. At this stage, it is not clear
whether the requirements for such submissions or business cases go beyond the requirements
boards already have for approval by their trustees.

OCSTA suggests that the Ministry establish a working group of senior board staff to determine
criteria for the submissions or business cases required for alternative projects.

Time Delays in Ministerial Approvals

The ministerial approvals process outlined in the amendments risk delays for boards that are not
mitigated by the default process. Boards can only proceed with projects if and only if they
receive ministerial approval. This also applies to any proposed changes to the original approval.
Alternative project business cases or submissions will be detailed and complex and so time
delays will have a negative impact on a boards’ ability to develop these projects in a cost
effective manner.
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OCSTA believes that the Ministerial approval be limited to the basic requirements of the
agreement and not every detail. This will shorten the process for approvals and lessen any
negative impact on a board’s ability to move an alternative project forward.

Localized Education Development Agreements:

Section 257.53 2 proposes a range of requirements for localized education development
agreements that present challenges to our boards.

Financial Issues

It is not clear how the economics of EDCs can support the arrangements related to Localized
Education Development Agreements (“LEDASs”). EDCs are charged on all new growth in the
area of the board’s jurisdiction. If EDCs were charged only on units in proximity to a new school
or new school site, it is difficult to develop a model where the cost of the land could be paid for
by the new growth units in that area. For example, a landowner may contribute land worth $4.7
million in Hamilton for a school site and this would require creating 1229 new units to fund the
cost. In the case of Toronto, the costs would be roughly $49 million and require 34,000 units
(using average prices for land and average elementary school size in each case).

OCSTA believes that in the case of these LEDAS, regulatory provisions must make clear that in
addition to the forgiveness of EDCs, boards are not prohibited though these LEDAS to pay
additional amounts for the use of property or other benefits.

Prescribed Benefits of LEDAs

Section 257.53.2 (1) discusses “prescribed benefits” in relation to landowner agreements with
boards to provide pupil accommodation. However, it is not clear what such a benefit may be or
how it will be determined.® In addition, leasing arrangements may introduce new risks that
boards are not used to managing. OCSTA would support the creation of a working group in this
context to develop criteria for agreements that provide alternatives to land sites.

Finally, OCSTA has a number of other concerns about LEDAs that are similar to those of
alternative projects and the role of ministerial approvals, potential costly delays and the structure
of EDCs that will focus our regulatory discussions with the Ministry of Education.

3 One possible benefit might be the ability to pre-pay or guarantee EDC obligations in advance of development.
Prepayment is sometimes utilized in municipal development charges given that municipalities have broader powers
than school boards to waive or amend development charge obligations. Certainty of future costs might incentivize a
developer to offer a school board an interest in land at a below market value, all other factors being equal.
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