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My Role Today

- | am just the lawyer
.- “Just the facts, ma’am”
. I don’t guess
- | am not...
. a strategic counsellor
- a guidance counsellor
- a marriage counsellor
. a psychiatric counsellor
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My Purpose

- To inform you regarding “statutory profiles” of boards,
iIndividual trustees, senior staff

- To describe the statutory relationships between
- the Board and Staff
- Trustees and Staff

. Trustees and the Board
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Statutory Overview

- Boards and trustees are statutory entities
- They have no inherent powers

- Many governance issues are not addressed directly in the
Education Act

- Inferences may be drawn from the Act's structure
- Remaining gaps can/must be filled by self-regulation
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How Does the Act Treat Boards?

- Focal point of governance

- Over 70 duties and powers set out in sections 169.1, 170
and 171

- Over 40 other powers elsewhere in Education Act

- Generally speaking, subject to provincial direction, boards
have plenary power to manage the local school system
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How Does the Act Treat Boards?

» Basic mechanical powers/duties are in s.170 and 171
 Anew s.169.1 was added in 2010, explicitly requiring boards to

- promote student achievement and well-being within positive, inclusive school
climates

- ensure effective stewardship of resources

- deliver effective, appropriate education

- develop and maintain appropriate policies and structures
- monitor and evaluate the effectiveness of policies
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How Does the Act Treat Boards?

A new s.169.1 was added in 2010, explicitly requiring boards to:
- develop a multi-year plan aimed at achieving goals
- annually review multi-year plan with Director
- allocate resources to improve student outcomes that fall below prescribed outcomes
- report to supporters of the board re plan and progress thereunder

- monitor Director’s performance under the Act, Regulations, board policies and
assigned duties
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How Does the Act Treat Individual Trustees?
. Statutory Rights and Powers

. To visit the board’s schools (s.50)

- To receive notice of board meetings (s.198)
.- To vote on board decisions (s.208)

. To swear an oath (s.209)

. To run for re-election (s.219)

- To resign, subject to board consent (s.220)
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How Does the Act Treat Individual Trustees?
. Statutory Obligations

- make a statutory declaration (s.209)
- physically attend at least one meeting every four months (s.229)
- attend and participate in meetings of the board (s. 218.1(b))

- consult with parents, students and "supporters of the board" on the board’s
multi-year plan (s.218.1(c))

- bring concerns of parents, students and "supporters of the board" to the
attention of the board (s.218.1(d))
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How Does the Act Treat Individual Trustees?

. Statutory Obligations

- Nothing is said regarding “constituents”
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Duties of the Chair (s. 218.4)

- Preside over meetings and conduct them in accordance with Board’s
procedures

- Establish agendas with Director

- Ensure members have necessary information

- Act as Board’s public spokesperson unless Board says otherwise

- Liaise with Director on Board decisions

- Provide leadership in maintaining focus on Board plan, mission and vision

2019 OCSTA Catholic Trustees Seminar




How Does the Act Treat Staff?

- 8.171(1)3 — A board has the power to “prescribe duties” of its “officers and
servants”, subject to the Act

- Director is “chief education officer” and “chief executive officer’ (s.283)
- The Director shall

- develop and maintain an effective organization and the programs required to implement
board policies

- review the multi-year board plan with board annually, ensuring that it identifies specific
priorities, measures and resources

- implement and monitor the implementation of board plan
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Relationship of Board to Staff

- The old Act sent “mixed messages”

- 3.171(1)3 — A board had the power to “prescribe duties” of its
“officers and servants”

. 5.285 — A board had the power to “assign such
administrative duties” to supervisory officers as it considers
expedient

. Suggests some degree of direct control
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Relationship of Board to Staff

- However:
- Supervisory officers are not “mere employees”
- Knight v. Indian Head School Division (1990, S.C.C.)
. Supervisory officers have prescribed duties (s.286)

. All supervisory officers must hold prescribed
gualifications/expertise
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Relationship of Board to Staff - the Director

- Director is “chief education officer” and “chief executive
officer” (s.283(1.1))

.- The Director must “develop and maintain an effective
organization and the programs required to implement” board

policies (s.283(2))
- Only one annual report is expressly required (s.283(3))
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Relationship of Board to Staff

- The board’s “officers” are “responsible to the board through its chief
executive officer” for their assigned duties (s.199)

- Supervisory officers are “responsible to the board through the chief
executive officer” for their assigned duties (s.286(3))

.- The Director shall report violations of Act, Regulations, policies and

guidelines to the board and, if they are not addressed satisfactorily,
report them to Deputy Minister
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Relationship of Board to Staff

To summarize:
- The board “prescribes duties” for staff, manages through the Director

- The Act’s expectation is that senior staff will implement education
policy, both board and provincial

- Autonomy and the exercise of professional judgment are
contemplated
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Relationship of Individual Trustees to Staff

. The Act does not address trustee/staff interaction at all

- All references to direction, reporting, etc., are between the board and
staff

- Individual trustees have no “legal” relationship to staff
- A trustee shall

- "entrust the day to day management of the board to its staff
through the board’s director of education” (s. 218.1(f))

- "bring concerns of parents, students and supporters of the board
to the attention of the board" (s. 218.1(d))
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Relationship of Individual Trustees to the Board

.- Trustees are “members of the board”, not “trustees” (s.1(12))
- No “fiduciary” duties are expressed
. “Constituency responsibilities” aren’t mentioned in Education Act

- Trustee declaration refers to “performing the office of board member” (s.
209)

. Trustee oath pledges loyalty only to the “reigning sovereign”
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Relationship of Individual Trustees to the Board

- A board exercises its powers as a corporate entity

- “There is no “I” in either “Team” or “Board”

- Trustees have limited legal status apart from the board
s. 218.1 was added to Act in 2010

- A trustee "shall carry out his or her responsibilities in a manner that assists the
board in fulfilling its duties" (s.218.1(a))

- A trustee "shall uphold the implementation of any board resolution after it is
passed by the board" (s. 218.1(e))
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District School Board O.N.E. (2000)

- Dispute over trustee distribution

- “Displaced” trustee wished to assist plaintiffs (her
constituents)

- Lawyer’s ethical rule prohibiting communications with
“represented party”

- “The trustees comprise the Board. The Board is comprised of
the trustees.”

2019 OCSTA Catholic Trustees Seminar




District School Board O.N.E. (2000)

. Trustees have both general and specific accountabilities to
their individual communities

- However, these may conflict with the interests of the entire
“board community”

- “Trustees must make decisions in the best interests of the
entire school community”
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District School Board O.N.E. (2000)

- Should a trustee wish to seek court intervention against their
board, they should resign

- “There is no reason to resign if the trustee does not
participate in litigation”
- Communications with trustee were prohibited
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District School Board O.N.E. (2000)

- Disagreement is anticipated
. Dissent is permissible
- The best interests of the system as a whole are paramount

- Applied in Halton DSB v. Ontario (Special Education
(English) Tribunal) in 2004
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Key Takeaways

« Powers belong to the Board
Focus on broad policy issues

~

Individual trustees hold no power
Decisions in system’s best interestsJ

Staff manage day-to-day operation )
Director (not Board) manages staff )
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